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Mark Wilmer

Loren W. Counce, Jr.
SNELL & WILMER

3100 Valley Center
Phoenix, Arizona 85073
602/257-7241

Attorneys for

| FARMERS INVESTMENT COMPANY
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IN THE SUPREME COURT OF THE STATE OF ARIZONA

In Banc

FARMERS INVESTMENT COMPANY,
a corporation,

Appellant,
V.

ANDREW L. BETTWY, as State Land
Commumissioner, and the STATE LAND
DEPARTMENT, a Department of the
State of Arizona, and PIMA MINING
COMPANY, a corporation,

Appellees.

FARMERS I1INVESTMENT COMPANY,
a corporation,

Appellant,
2

THE ANACONDA COMPANY, a corporation;
AMAX COPPER MINES, IHNC., THE ANACONDA
COMPANY, as partners in and constili-
tuting ANAMAX MINING COMPANY, a
partnership,

Appellees.
CITY OF TUCSON, a municipal corvcecra-
tion,

Appellant,

V.

ANAMAX MINING COMPANY, and DUVAL
CORPORATION and DUVAL SIERRITA
CORPORATION,

Appelleos
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+ satisfaction of conflicting demands upon a resource.
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FICO makes this proposal as a part of the rehearing

this Court can effectively and expeditiously, through 1its

tion of the complex legal and economic problems involved.
FICO realizes and appreciates that it proposes an
unwelcome burden upon a busy Court; it appreciates that if
the parties involved prefer to take their chances in con-
tinuing litigation and are unwilling to take the necessary
steps to clarify the Court's jurisdiction, the Court may well
feel i1t i1is not empowered to undertake the task.
is aware that the Ccurt may, in any event, conclude that the
proposal 1is 1inappropriate at this posture of the litigation. s
Farmers Investment Company does not subscribe to the
notion that litigation offers the only avenue to the resolution

of conflicting property claims or rights, or to the reasonable

lieves that where substantial public interests are involved
which may well be jeopardized or, in any event, ill-served

by relying upon the slow and awkward processés of litigation,
jood faith attempts to resolve such conflicting claims on the
part of responsible citizens -~ individual, corporate and
municipal -- are demanded. FICO also believes that the prestige
and equitable powers of this Court may fairlyv be looked to

for assistance and gquidance if the other parties to this

cause sharce the purpose and beliefs which FICO has avowed.

'function of this Court for the reason it believes that only

i equitable powers, supervise and implement any attempted resolu-

FICO also

eh—

FICO be-
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First, however, FICO would make it clear that this

filing does not evidence an intention on 1ts part to abandon the

legal battle or constitute an intimation or indication that 1ts

firm intention to pursue its legal remedies, if this approach 1s

frultless, has weakencod or wanad.

taken as an indication that FICO hope: that common sense may

e 3

F.a

-

On

the contrary,

Lt 1s to bhe
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| expenses at some future date should such claims not be settled

carry the day in oxrder that the procrustean forms of the law
may not offer the only devices by which the present controversy

over water use may be resolved, in whole or in part.
FICO would also make 1t cleaxr that its suggestions or

proposals are made without prejudice Lo its right to seek and

recover compensation for past and continuing losses and legal |

and satisfied by mutual discussion. Neither are these proposals
to be taken or asserted as an indication or admission by FICO,

implied or otherwise, that FICO believes or concedes that it

has any adequate remedy or remedies avallable other than
through obtaining equitable relief. These proposals are made

within the framework of well respected 1egal principles which
exclude compromise proposals and discussions from evidentiary
status as admissions against interest or upon any other evi-

dentiary foundation and in a spirit of compromise in the hgpe

that further divisive, expensive and wasteful litigation can

he avoided.

FICO believes thls Court does have continuing equitable
jurisdiction, at least as to some aspects of the controversy,
and that 1f the Court in its discretion elects to lend 1its
Supervisory powers to a resolution of this problem, other
parties nhereto who are so disposed may join in the effort. In

Jarvis II, 106 Ariz. 506, 510, this Court said:

"We think, however, that the problem 1s

critical to municipalities i1 Arizona and

so justifies our consideration even though

not strictly embraced within the limits of
the i1ssues of the original lawsuit. As
indicated, Jarvis' action invoked this

Court's equitable ‘urisdiction. We ilssued

the rnilunction ut stated that we roesorved

L - }.-
}

(538 )

FCTL002203



1L %

SNELL & WILMER

VAW (P

YO wALLE Y CLMTLE N

PHOENIA, ARIZONA BBOT7D

10
11
12
13
14
15

16

17
18

19

|
L
:

-
]

|
i
|
|

the right to modify or dissolve upon applica-
tion accompanied by a showing of circumstances
as would permit the legal pumping and trans-
portation of ground water by the City. Our
decree was consistent with the almost uni-
versal rule that a court of equity when
requested will determine all the equities
connected with tlie main subject of the suit
and grant all the relief necessary to a com-

plete adjustment of the litigation. . . ."

FICO therefore offers to agree:

1.

All mining defendants may continue pumping and

ﬁusing an amount of groundwater from the critical area equal to
 the consumptive use made of the groundwater of the area of
 pumping by agricultural crops which were grown within the criti-
. cal area but now no longer grown upon that area due to purchase

|
| of these farms by the mining companies, provided each such mining
I
!

@company agrees to be limited to that amount of use (except
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: such program 1s completed and the metropolitan area effluent

from the

2.

i of Tucson contract to proceed,

insofar as hereinafter proposed). For the purposes of this
proposal, FICO will accept the average consumptive use deter-

mined for agricultural use in Avra Valley subject to subsequent

review if requested by any party.

In the event the mining companies and the City

in completing the previously discussed program for use by the
mines of substantially all of the effiuent discharge from the
 sewer works of the metropolitan Tucson area, FICO will not seek
to enjoin centinuing use of groundwater by the mines of an

amount of groundwater equal to the effluent presently available

Tucson area sewer works, pending completion of the

- worrxs necessary to put such effluent to milling use, provided

,...4...

and do proceed with expedition
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' 1s put to use within a pericd of six (6) months from this

date, unless this Court shall for geod cause shown enlarge
that time limitation period. When this effluent is available,

r
the use by the mines of groundwater equal to the present effluent

discharge shall be discontinued.

1 3. In the event the City of Tucson and the mines

shall promptly undertake to and shall do all things reasonably

|

within their respective powers to contract for water from the

Central Arizona Project and to expedite the early delivery of

Colorado River water to the Tucson area, FICO will join with

any other parties hereto to:

|
|

|
i
|
i

(a) Urge this Court to favorably consider

delaying for a reasonable time period application

of the injunction awarded in favor of Duval and

J Anamax, enjoining certain use by Tucson of water

L from the Sahuarita-Continental Critical Area;

f (b) Despite the decision by this Court
ﬂ that pumping from the Sahuarita-Continental

| Critical Area by Tucson is unlawful, thereby

* establishing the law that FICO is entitled to

challenge all Tucson pumping from this area,

FICO will not seek to enjoin Tucson from con-

tinuing to pump groundwater in the amount it is
pumping at the present time, provided that at

such time as Central Arizona Project water

shall be available for use by Tucson, all pumping

from the Sahuarita-Continental Critical Area

% will be discontinued.

ﬂ This proposal shall be subject to the agreement of all
N

ﬂparties that it is without preiudice to any legal claims which
EFICO may have and that it does not prejudice FICO's claims for

compensation for pazk and continuing losses and e¥penses to the

F
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f
| extent such may be legally established.
|

It is further subject to the acceptance by this Court

of supervisory review over the performance of all engagements
| by the parties hereto. FICO recognizes that further refinement

of language will be required and that unforeseen complications

may require further discussion between the parties.
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MEMORANDUM UPON THE ABOVE PROPOSAL

FICO presents this proposal with considerable

hesitation and some trepidation. FICO has hesitated because of:

1. Concern that the Court may consider the proposal
presumptious and not appropriate to its responsibilities.

2. Concern that opposing interests may consider 1it
a sign of weakness and hence redouble their defensive efforts
(Lf possible).

3. Concern that FICO's best interests are not belng
served by failing to vigorocusly pursue the remedies avaiiable
to FICO, disregarding all considerations except FICO's short
term special advantage.

We believe the last course mentioned, 1f yielded to,
may'well result in continuing bitter litication for the fore-
seeable future. Certainly the Tucson area and 1its citizens
will not be benefitted by such a result.

In FICO's judgment continued contention, litigation
and disputes should be avoided, if possible, for there 1s a
strong likelihcod that while the Tucson area fiddles and fights
its water resources may well wind up in other hands and on
other lands.

The least FICO believes should be done is that all

parties should join in an effort to protect and conserve the

» water resources available to the Tucson area, both groundwater

{
L

and Colorado River water, since once agone, the resource 13 not

- -
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1 Ireplaceable.

|

2 | FICO believes that overriding public interest in

3 |lreaching a reasonable accommodation as vetween conflicting

4 'claims justifies it 1n expressing its willingness to forego

> ||pursuing its letter of the law rights if the other interested

6 lpa.rties are willing to approach the problems involved in the

7 || same spirit.

8 RESPECTFULLY SUBMITTED this 21st day of October, 1976.
9 SNELL & WILMER
10 Loren W. Counce, Jr. _
| Mark Wilmer A |
11 | ( . |
: Mivi 1
' 61 L: -"’-"J{f//’/
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Mark Wilmer
Attorneys for FICOC :
14 i

I

15 | one (1) copy of the foregoing

L

13

16 Y mailed this 21st day of

LAaw OFFICES
SNELL & WILMER

17 i October, 1976, to:
18 !

3OO valL Ly CENTLH
PHOENIA ARIZJONA BSO0OT)

19 |James Webb, Esq.

1 City Attorney, City of Tucson
20 || 250 Waest Alameda Street
Tucson, Arizona 85703

21

Gerald G. Kelly, Esq.

22 i Musick, Peeler & Garrett i
One Wilshire Boulevard ’
23 || Los Angeles, California 93017
il Attorneys for Cyprus Pima Mining Co. |
24 i

Calvin H. Udall, Esq.
25 | Fennemore, Craig, von Ammon & Udall |
100 West Washington, 3uite 1700
26 |t Phoenix, Arizona 85003 1
Attorneys for Duval and Duval Sierrita

27 i
é@Burton M. Apker, Esq.
28 i Evans, Kitchel & Jenckes
1 363 North First Avenue
29 || Phoenix, Arizona 85003
j

i Attorneys for ASARCO
30 0
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Petexr C. Gulatto, Esq.

Agssistant Attorney General

159 Capitol Building

Phoenix, Arizona 85007

Attorney for State Land Department

John C. Lacy, Esq.
Verity, Smith, Lacy, Allen & Kearns
502 Transamerica Building

Attorneys for Cyprus Pima Mining Co.

Thomas Chandler, Esq.

Robert E. Lundquist, Esqg.
Chandler, Tullar, Udall & Richmond
177 North Church Avenue

Tucson, Arizona 85701

Attorneys for Anamax

Rchbert O. Lesher, Esq.

Lesher, Kimble, Rucker & Lindamood
3773 East Broadway |
Tucson, Arizona 85716 |
Attorneys for City of Tucson

Thomas Meehan, Esqg. i
Suite 100

111 South Church Avenue

Tucson, Arizona 85701

Attorney for Teamsters Loccal 310

Howard A. Twitty, Esq.
Twitty, Sievwright & Mills
1905 TowneHouse Tower
100 West Clarendon 4
Phoenix, Arxizona 85013 | |
Attorneys for AMIGOS :

Elner C. Coker, Esq.

Luhxs Central Building, Suite "J"
132 South Central Avenue

Phoenix, Arizona 85004 | '
Attorney for Jarvis, et al.

Chester Lockwood, Esq.

City Attorney, City of Prescott
Post Office Box 2058

Prescott, Arizona 86301

\
! [f ¢

r
:‘ , '.
i _.-'+ ] Z/A . r;/
‘e N YA {.r{li--j o’ :

Mark Wilmer

g b - el il

ik gl o g ———

( 603 )

FCTL002208



STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Antonio Bucci hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, A Proposal by
FICO, pages 596-603 (3 pages)

The reproduction(s) to which this affidavit is attached 1s/are a true and correct copy of the document(s)

on file.

Signature

Subscribed and sworn to before me this / Z’/ ( 5(7& .

- ’ ¢ ‘ _
Xt 2 W7

Signature, Notary Public

4 Date

My commission expires (| 1/(/ /j/;ZC qu .
/

£
!
S
r
lul"

" Notary Public State of Arizona
Maricopa County
Eita Louise Muir
S My Commission Expires
_DANgSI2009
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